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Jose Rolando Duvon appeals the Board of Immigration Appeals’ (“BIA”)

denial of his application for asylum, withholding of removal, and relief under the

Convention Against Torture (“CAT”).  We have jurisdiction pursuant to 8 U.S.C. §

1252, and we deny in part and grant and remand in part the petition for review.
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We review de novo questions of law raised in a petition for review.  Murillo-

Espinoza v. INS, 261 F.3d 771, 773 (9th Cir. 2001).  Duvon does not meet the

statutory definition of refugee and has not established that he is eligible for asylum

or withholding of removal because, regardless of whether Duvon is a current gang

member, former gang member, or imputed gang member, he does not meet the

Ninth Circuit’s definition of a social group.  Arteaga v. Mukasey, 511 F.3d 940,

945-46 (9th Cir. 2007).  Furthermore, because Duvon is not eligible for asylum, we

do not consider whether the immigration judge applied an improper legal standard

or abused his discretion in determining that Duvon’s crimes as a juvenile

statutorily barred him from asylum and withholding of removal.  

Because it is not clear whether the BIA relied on the disapproved

acquiescence standard set forth in In re S-V-, 22 I. & N. Dec. 1306 (B.I.A. 2000)

(en banc), overruled by Zheng v. Ashcroft, 332 F.3d 1186, 1194-96 (9th Cir.

2003), in rejecting Duvon’s CAT petition, we remand to allow the BIA to

reconsider the petition applying the standard announced in Zheng.  See INS v.

Ventura, 537 U.S. 12, 16 (2002) (“Generally speaking, a court of appeals should

remand a case to an agency for decision of a matter that statutes place primarily in

agency hands.”).
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The petition for review is DENIED in part, and GRANTED and

REMANDED in part.


